9. The Supreme Court had previously considered the common law rule against jury impeachment of verdicts. See McDonald v. Pless, 238 U.S. 264, 267-69 (1915) (general rule that losing party cannot use testimony of jurors to impeach verdict); Hyde v. United States, 225 U. S. 347, 383-84 (1912) (testimony of jurors should not be received to show compromise verdict or other matters which essentially inhere in verdict); Mattox v. United States, 146 U.S. 140, 147-50 (1892) (testimony of jurors may be received to show overt acts such as bailiff's comments to jurors and introduction of newspaper into jury room).
These cases were cited in Tanner, 107 S. Ct. at 2746, as was Smith v. Phillips, 455 U.S. 209 (1982) , which did not consider either the common law rule or Rule 606 (b) . Surprisingly, the Court did not cite the only previous Supreme Court case that refers to Rule 606(b), Rushen v. Spain, 464 U.S. 114 (1983) . In Rushen, the Court endorsed a state court judgment on acceptable juror testimony and squared it with Rule 606(b) in a manner which seems directly at odds with the decision in Tanner. Compare Rushen, 464 U.S. at 121 n.5 (allowing juror testimony at motion for new trial "concerning any mental bias in matters unrelated to the specific issues that the juror was called upon to decide" and approving lower court's exclusion of evidence relating to juror's mental attitude in determining verdict) with Tanner, 107 S. Ct. at 2750-51 (prohibiting juror testimony impeaching verdict except for that concerning outside influence).
10. Justice O'Connor's opinion was joined by Chief Justice Rehnquist and Justices White, Powell, and Scalia, while Justice Marshall, joined by Justices Brennan, Blackmun, and Stevens, dissented to the part of the opinion addressing Rule 606(b).
tors for its narrow reading of the exceptions to Rule 606(b) 1 1 and for its temporal extension of the Rule to pre-deliberations events. 12 While Tanner is perhaps correctly denounced for its aggressive reading of Rule 606(b), critics of the decision and the Rule have failed to challenge the evidentiary system's underlying vision of the ineluctably froward jury. Instead, discussion focuses on alternative means of securing evidence of misconduct (and abiding by Rule 606(b)), 3 more effective ways of protecting the jury (and slighting Rule 606(b)), 4 and subject-matter exceptions necessary to make the general exclusion of testimony under 606(b) tolerable. 15 The Court's decision in Tanner, however, suggests a very different line of inquiry. By excluding juror complaints about the competency of other jurors in an effort to improve the integrity of jury deliberations, Tanner helps expose the evidentiary system's inherently limited comprehension of the jury system and the problem of juror misconduct. Equally significant, Tanner's extension of Rule 606(b) to predeliberations juror activities highlights a useful distinction between the evidentiary system's proscriptive concern for the integrity of jury deliberations and the prescriptive potential for pre-deliberations jury activity.
This Note employs the new application of Rule 606(b) to pre-deliberations events to forge a more coherent approach to juror competency. Section I briefly reviews the underlying problem of juror misconduct addressed by the no-impeachment rule. Section II demonstrates that while juror testimony about pre-deliberations matters or statements does not compromise Rule 606(b)'s concern for the jury system, the benefits of that testimony are sharply limited by the constraints imposed by the evidentiary system. Section III compares the limited evidential functions demanded of jurors by Rule 606(b) to the potential breadth of juror roles. Finally, Section IV suggests concrete means for improving the jury system preserved by Rule 606(b) by using jurors to minimize juror misconduct.
I. RULE 606(b) AND THE PROBLEM OF JUROR MISCONDUCT
Although the traditional no-impeachment rule and Rule 606(b) theoretically apply to all subjects for testimony by jurors, the vast majority of 11. See Tanner, 107 S. Ct. at 2758-59 (Marshall, J., concurring in part and dissenting in part); Crump, supra note 5, at 523-25; Leading Cases, supra note 6, at 255.
12. See Tanner, 107 S. Ct. at 2756-58 (Marshall, J., concurring in part and dissenting in part); [Vol. 98: 187 cases implicating those rules concern misconduct by or toward the jury. Indeed, given that Rule 606(b) allows testimony relating to "extraneous prejudicial information" and "outside influences," it tends to prohibit testimony alleging misconduct by jurors." 6 Since no empirical work has documented the extent of juror misconduct, 17 it is difficult to estimate the degree to which claims excluded by Rule 606(b) understate or overstate the misbehavior of jurors.
Nonetheless, several tentative conclusions are warranted. First, cases involving affirmative misconduct by jurors are legion in number and variety. 8 Second, the legal consequences of reported misconduct changed significantly upon adoption of Rule 606(b), suggesting that no-impeachment rules have a material impact on the finality of judgment in jury trials. 1 9 Third, the appellate records of states which allow relatively unconstrained impeachment of verdicts for juror misconduct confirm the high incidence of misconduct and the impact of no-impeachment rules. 2 See, e.g., Hasson v. Ford Motor Co., 32 Cal. 3d 388, 407-18, 650 P.2d 1171 , 1183 -90 (1982 (comprehensive review of California juror misconduct law; $9.2 million verdict upheld despite admis-This evidence supports the judgment of one observer that "[plerhaps the greatest area of conflict between the view of the jury as an institution dispensing community justice on an ad hoc basis, as opposed to an organ of truth, arises in post-trial challenges to a verdict based on juror misconduct or impropriety." 2 1 In moderating this conflict in criminal proceedings, Rule 606(b) affects critical components of the Sixth Amendment right to a fair trial, including the right to confront adverse witnesses, 2 2 the right to trial by an impartial jury, 2 3 and the careful division of constitutional authority between judge and jury. 24 The same conflict in the civil setting causes Rule 606(b) to moderate the Seventh Amendment right to trial by jury and the Fifth Amendment's due process guarantee. 2 5 Given the general climate of secrecy surrounding jury deliberations, it is not surprising that many of the unveiled incidents of misconduct involve pre-deliberations behavior by jurors, 28 of which Tanner v. United States is exemplary. The defendants in Tanner were convicted of conspiring to defraud the United States and committing several acts of mail fraud. Prior to sentencing, they filed a motion seeking permission to interview jurors, an evidentiary hearing, and a new trial. The defendants based their request on unsolicited information from a juror who alleged that several jurors had consumed alcohol at lunch breaks throughout the trial, causing them to sleep through the afternoons. The district court held that juror testimony on intoxication was inadmissible under Rule 606(b) and denied the motion for new trial. The court later denied similar motions based on unsolicited information from a second juror who observed during the trial regular marijuana and alcohol use by four jurors, repeated cocaine use by sions that three jurors worked crossword puzzles and one juror read novel throughout testimony); see also 200, 203 n.7 (8th Cir. 1980 ) (refusal to grant mistrial upheld where only evidence of juror misconduct consisted of allegation that juror had been "'blowing kisses, winking [and] waving'" to assistant prosecutor); People v. Rosenthal, 370 11. 244, 18 N.E.2d 450 (1938) (two jurors convicted of contempt for violating sequestration order with ten other jurors by commandeering court-provided bus to make disorderly tour of taverns); Reversal Cites Sequestration Explanation, Nat'l L.J., June 7, 1982, at 13, col. I (murder conviction in Brooklyn Supreme Court overturned where jurors and court ofricers allegedly drank and engaged in sexual relations during trial); see also supra notes 18, 20.
-two jurors, the sale of marijuana between jurors, and other behavior leading him to describe the jury as "one big party." ' (b) , and testimony about such activities does not threaten jury deliberations or the health of the jury system, the demands of proof and finality imposed by Rule 606(b) and the evidentiary system may inevitably constrain consideration of juror testimony concerning such misconduct.
A. The Language and History of Rule 606(b)
The Tanner opinions 29 and subsequent discussions of the case 3 " focus on the appellants' claim that the use of drugs and alcohol by jurors constituted an "outside influence" under Rule 606(b). The text and legislative history of Rule 606(b) concur, however, in a more comprehensive answer to the problem.posed by the juror behavior encountered in Tanner. The language of Rule 606(b) seems solely concerned with limiting impeachment based on juror testimony about deliberations: Not only must the affected testimony report either a matter or statement occurring during deliberations or the effect of something upon deliberations-specific activities, 3 but the exceptions to the Rule only make sense if "outside influence" is understood as a complement to the accepted sphere for jury deliberations. 3 2 The legislative history clearly supports the deliberations delimitation as well, 3 3 in marked contrast to the ambiguous congressional 27. 107 S. Ct. 2739 27. 107 S. Ct. , 2743 27. 107 S. Ct. -45 (1987 Tanner , consideration of right of defendant to competent jury necessitates classifying "use of drugs to the point of incapacity" as outside influence under Rule 606(b)).
31. See supra note 6.
32. An alternative construction that distinguishes influences originating in the jury room from those originating outside was specifically rejected by the Advisory Committee. See FED. R. EvID. 606 advisory committee's note ("the door of the jury room is not necessarily a satisfactory dividing point . .."). In either case, the testimony refused by the Court in Tanner would be acceptable, since it related to misconduct occurring "outside" the jury room.
33. See Tanner, 107 S. Ct. at 2757-58 (Marshall, J., concurring in part and dissenting in part).
[Vol. 98: 187 discussion of certain other terms found in the rule."' Finally, notwithstanding the majority opinion in Tanner, other Supreme Court and circuit court decisions provide precedent for the deliberations limitation.
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Tanner and its satellites may well eclipse this perspective."
B. The Purposes of the No-Impeachment Rule
Since the Tanner interpretation of Rule 606(b) may further the Rule's underlying ambitions, it is valuable to test the fidelity of impeaching verdicts based on pre-deliberations matters or statements to the purpose of the traditional no-impeachment rule: secrecy of jury deliberations. 3 A close look reveals that the no-impeachment rule's extension could only be 183, 264-65 (1972) (adding "during the course of the jury's deliberations" clause and exceptions thereto). These changes were directly responsive to congressional concern that Rule 606 allowed inquiry into jury deliberations. See 117 CONG. REc. 33642, 33645 (1971) [Vol. 98: 187 based on an exaggerated sense of both the jury's fragility and the curative properties of the evidentiary system. First, the no-impeachment rule is intended to protect members of the jury from harassment by a losing party intent on discovering evidence that impugns the jury finding. 8 But jurors are not the exclusive or even preferred sources of evidence for pre-deliberations matters or statements: Other parties may observe jury behavior before deliberations, 9 and their testimony would not encounter either the limitations of the "effect" clause of Rule 606(b) 40 or the power of the court to restrict jury interviewing. 4 Given this loophole, and the evident willingness of jurors to volunteer information, a rule incorporating all pre-deliberations matters and statements seems overbroad." 2 Moreover, it is likely to be ineffective, since the ambiguity of the other exceptions to Rule 606(b) permits good faith attempts to discover evidence relating to an "outside influence."' 3 Second, regardless of the level of investigation by parties, the disclosure entailed by post-verdict impeachment is thought to chill deliberations. 44 While the prospect of being the subject of testimony by one's fellow jurors might marginally contribute to a less cooperative jury room, a rule barring testimony about anything occurring in the course of a jury's deliberations would assuage any detrimental effect on deliberations. 4 264, 267-68 (1915) . Second, "juries may be intimidated into rendering certain verdicts by the specter of subsequent pressures." Note, Public Disclosures of Jury Deliberations, 96 HARV. L. REV. 886, 890 (1983) .
45. See Leading Cases, supra note 6, at 258 ("admitting juror testimony about activities that occur before the actual deliberations in no way compromises this interest"). Even so, juror relationships may be poisoned by early distrust.
46. Compare FED. R. Civ. P. 48 (parties may stipulate to majority verdict) with FED. R. CRINI. P. 31(a) (unanimous verdict required).
are generally free to report votes and deliberations to all who will listen; 4 and jurors may be unaware of any of these possibilities and thus unaffected in their deliberations. 48 Under these circumstances, it seems excessive to exclude testimony on pre-deliberations matters or statements. 49 Third, the no-impeachment rule seeks to prevent individual jurors from channeling dissatisfaction with the majority view into a public distortion of the deliberations, thus abusing jury secrecy and decreasing the incentive to deliberate in good faith. 5 " Of course, the no-impeachment rule cannot deter jurors from seeking non-legal vindication of minority views through appeals to the public, and forcing such commentary outside the courtroom denies the court the use of perjury penalties against jurors who intend to misrepresent the content of deliberations." More important, such fraud is much less likely and less dangerous with regard to pre-deliberations matters or statements, since in those situations the juror may not exploit the secrecy of the deliberations but must aver to relatively open events. 52 Finally, juror impeachment is thought to threaten public faith in the jury system and in the administration of justice, 53 thus detracting from a recognized objective of evidence law. 54 But excluding evidence of juror misconduct for this reason treads a narrow line: While decreasing incentives for discovering such misconduct helps to maintain a facade of respectability, that facade is marred when misconduct is alleged and the no- 209, 217 n.7 (1982) (juror testimony at impeachment hearings not inherently suspect); see also Comment, supra note 48, at 364 (jurors have no more motive to lie than other witnesses). But see 3 D. Lout-SELL & C. MUELLER, supra note 6, § 286, at 114 (reluctant jurors may be persuaded by defeated parties that their consent somehow resulted from "false or impermissible considerations"). Justice Marshall has suggested that the most likely distortion is suppression of wrongdoing during post-trial testimony, since jurors will be reluctant to admit impairment of the verdict. Smith v. Phillips, 455 U.S. at 230 (Marshall, J., dissenting).
Neither side to the dispute provides extensive support for its position, nor considers the variables introduced by the post-trial perspectives and procedures which most immediately influence a juror's testimony. See, e.g., J. GUINTHER, THE JURY IN AMERICA 100-01 (1988) (surveying studies suggesting that juror dedication to jury system increases markedly after service).
51. REv. 1357 REv. , 1357 REv. -68 (1985 . impeachment rule helps sustain the verdict. 5 5 In other words, the prophylactic effect has to outweigh the immediate effect of declaring alreadydisclosed misconduct moot. 5 The pre-deliberations exception may mediate the two results by allowing impeachment of matters or statements that court officers may contemporaneously observe and remedy, thus preserving the option of concealment.
C. Proof
Unfortunately, Rule 606(b)'s literal and functional compatibility with juror testimony on pre-deliberations misconduct does not end the problems posed by the present evidentiary regime. The threshold difficulty is that 606(b) bars proof of "the effect of anything upon that or any other juror's mind," 58 probably even proof of the effect of those matters or statements established by testimony falling into the explicit exceptions within the rule for "extraneous prejudicial information" and "outside influences. '59 Indeed, this limitation is at the heart of Justice O'Connor's opinion in Tanner, 60 and the failure of the dissent to address the "effect" clause in relation to a pre-deliberations exception may be fatal to its interpretation of 606(b). 6 1 Courts have resisted the response of presuming prejudice upon a showing of misconduct, a compromise which could reconcile concern for juror misconduct with jury secrecy. However, not only would a presumption risk overturning verdicts for trivial misconduct, 6 2 but it would present the 55. See, e.g., Developments, supra note 14, at 1600 (reports of racist jurors rendering unimpeachable verdicts have "demoralizing effect on public confidence").
56. See id. at 1600 (asserting that rule permitting exposure of racist deliberations will increase public trust in criminal justice system).
57. party defending the verdict with the difficult task of overcoming the presumption with evidence which is not itself barred by Rule 606(b). 6 " Coupled with the difficulty of proving "effect," the resulting conundrum of proof has led to considerable confusion as to whether a presumption attaches even in cases involving third party interference. 6 4 The reigning standard appears to inquire into the likelihood that misconduct affected the verdict but without the benefit of a default rule or competent evidence. 65 The uncertainty surrounding the burden of proof 6 means that concerned parties will find it hard to estimate ex ante whether they possess meritorious claims. Some may therefore press ultimately unsuccessful claims that nonetheless expose juror misconduct and destroy secrecy. 7 On the other hand, the slim prospects for prevailing might deter the conscientious attorney from investigating allegations of misconduct and thus foreclose the possibility of proof even in those situations the Tanner court would deem prejudicial. 6 
68.
Notwithstanding the possibility that complaints may be deemed waived if not made during trial, see, e.g., Colorado Interstate Gas Co. v. Natural Gas Pipeline Co., 661 F. Supp. 1448, 1480 (D. Wyo. 1987) (party waived objection to poem written by juror by waiting until after verdict returned); attorneys are restricted in the investigations they may conduct during trial, and may be impaired in collecting information about pre-deliberations matters and statements even after trial. See supra note 41 (restrictions on jury interviews); Tanner, 107 S. Ct. at 2750 (attorney barred from interviewing jurors after trial); see also 3 D. LoUISELL & C. MUELLER, supra note 6, at § 291 (discussing tension between waiver rule and ban on investigation); Party Time, supra note 30, at 60 (quoting counsel for defendants in Tanner as noting that decision "puts a difficult burden on trial counsel" to uncover misconduct by jurors, since "[y]ou cannot communicate with the jury in any way during the trial, but you have to bring the issue out at trial or the issue is closed").
D. Finality
The difficulty of rooting Tanner in a concern for protecting the jury suggests a second agenda for Rule 606(b), encouraging finality of judgment. 6 9 In Learned Hand's words, with unlimited impeachment "judges . . .would become Penelopes, forever engaged in unravelling the webs they wove." '70 Since finality is weakened by all forms of post-verdict inquiry, not just those relying on juror testimony, 71 it is difficult to consider it dispositive in this instance. 72 Moreover, the conflict may be forced by the binary choice within the evidentiary system between admitting or excluding the evidence. Finality might be encouraged with few attendant costs if a means to reduce juror misconduct and therefore the need for post-verdict impeachment were found. Reduced misconduct would also lessen uncertainty about finality by decreasing the number of petitions for post-trial hearings and for new trials arising from post-trial revelations. Before such a regime can be made successful, it is necessary to rehabilitate the sullied role of jurors.
III. THE ROLE OF JURORS IN CURING JUROR MISCONDUCT
While juror insights are now frequently employed in relatively unconstructive ventures, 73 the evidentiary system has disdained juror assistance, a posture consonant with its limited regard for the jury and dissonant with a fuller understanding of the jury's performance and potential.
A. The Present Role of Jurors
It is hardly surprising that those confronted with juror aberrancies regard juries with a benign paternalism. 74 Even so, the continued prevalence of juror misconduct 7 5 suggests that attempts at jury supervision have been ineffective. The Supreme Court's assertion in Tanner regarding the effectiveness of the trial process in protecting the Sixth Amendment right to an unimpaired jury 76 was singularly unpersuasive: None of the cases cited by the Court resulted in control of juror misconduct;" the court officers purportedly surveying the jury are as frequently cited for interference with jurors as for policing their conduct; 78 and the trial judge in the underlying case specifically stated that he was "not going to take on [the] responsibility" of monitoring jurors.
9
The performance of the court and bar might be improved by strengthening their codes of conduct 80 and utilizing their capacity to prevent repeated misconduct. 8 " Even so, the very rationales for Rule 606(b) suggest that supervision will continue to be ineffective. The same attorneys entrusted with monitoring the jury are thought to pose a risk of jury tampering if juror testimony is permitted. 82 For their part, trial judges may have to overcome their preference for finality in order to remedy misconduct. 916 (1959) . The court may strike potential jurors from the jury roll if it determines that the juror's service would be likely to affect the secrecy or integrity of jury deliberations, a determination that would seem warranted by a record of previous misconduct. See 28 U.S.C. 1866(c) (5) Ct. 2739 Ct. , 2744 Ct. (1987 . Probably the best compendium of recent 606(b) cases is the FEDERAL RULES OF EVIDENCE DIGEST, supra note 18, Rule determined, the juror's testimony can be vital;" 5 where no prejudice is found, the result is frequently determined by the judge's assessment of the gravity of the misconduct, 8 a judgment which presently exceeds the juror's capacity. 1 Even where Rule 606(b) is found to render the juror's testimony incompetent, the testimony is still routinely employed to demonstrate that the exclusion does not protect a flawed verdict. 8 , Despite these applications, and despite an ostensible concern for preserving the jury system, little attention has been paid to the possibility of employing jurors to control their own misconduct. Part of the difficulty may be the emphasis on deliberations. No-impeachment rule jurisprudence inherits the traditional assumption of the importance of deliberations to the jury's fact-finding function,' and in turn assumes that the fact-finding function is the most important element of jury duty. 90 The focus on using the law of evidence to control juror testimony and the extension of that law to pre-deliberations activities (for the sake of deliberations) follows closely from these assumptions. Deliberations and factfinding, however, are perhaps the most inscrutable 9 ' and vulnerable 9 2 components of the jury system. Juries may also be defended for performing less benighted functions, such as preserving a popular legislative function, educating citizens in government, and checking the excesses and vul-
606(b).
Juror responsibility has been assumed to the point where complaining jurors may virtually waive their concerns by waiting too long to report them. Jacobson v. Henderson, 765 F. 2d 12, 15 (2d Cir. 1985) (jury failed to report chair throwing incident to judge before verdict).
85. See, e.g., Rinker v. County of Napa, 724 F.2d 1352, 1354-55 (9th Cir. 1983) (trial court reversed where presumed prejudice from plaintiff's contact with juror compounded by decision of jurors not to notify court and failure of witnessing counsel and U.S. Marshall to report contact).
86. See, e.g., Tanner, 107 S. Ct. at 2750 Verdicts, 13 LAW & Soc'Y REV. 781, 782-83 (1979) ("One of the most serious criticisms of the jury bears on the competence of its members to decide issues of fact.").
nerabilities of the judiciary. 9 " While the value of each of these functions is open to question, 4 every function of the jury, including those promoted by insulating deliberations and improving fact-finding, may be enhanced by a system which more fully realizes the potential of jurors in controlling misconduct.
IV. COMPLEMENTING EVIDENTIAL INCOMPETENCE: MECHANISMS FOR REDUCING OR RESOLVING JUROR MISCONDUCT DURING TRIAL
A comprehensive resolution of juror misconduct would preserve jury secrecy and the finality of verdicts, yet allow complementary exceptions for pre-deliberations verdict impeachment and meaningful mechanisms for ensuring that jurors prevent the risks of impeachment. Perhaps unsurprisingly, such a resolution would begin before deliberations, bordering and complementing the evidentiary system's limited competence to decide the incompetence of jurors.
A. Informing Misconduct Reporting
The Federal Rules of Evidence were criticized at their inception for failing to take account of the interests of jurors. 5 Rule 606(b) seems susceptible to this criticism: not only does it effectively quash all post-verdict juror reporting of misconduct, but it may first manifest itself after trial, catching jurors unawares. Instructing the jury at the beginning of trial on Rule 606(b) is a minimal gesture, but it would inform the conscientious juror of the court's constraints and facilitate notifying court officers of misconduct before deliberations, when they could be informed of the misconduct and its effects. 9 " A necessary accompaniment would be an instruction describing the proper conduct of petit jurors and warning against common types of misconduct, such as harassment of other jurors, alcohol or drug use, exposure to out-of-court facts (by experimentation, research, or inadvertence), or nondisclosure of bias, prejudice, or conflict. 97 Although some of this misconduct could be used to impeach a verdict under the explicit exceptions to Rule 606(b), it is best to redress all types of misconduct before deliberations, including when the juror is not at fault but has been compromised by a third party.
Present instructions are inadequate. Not only does the bulk of jury instruction occur after trial, 98 but it tends to pay little attention to the prospect of juror misconduct, particularly misconduct which does not involve extraneous information or outside influences. 99 Pre-trial instruction and encouragement of reporting might prevent or expose pre-deliberations misconduct before a verdict is reached, thus enhancing jury secrecy, finality, and justice for the parties in the case.' 0 0
Should pre-trial instruction result in the revelation of juror misconduct before a verdict is reached, a federal court may accept a stipulation by the parties reducing the number of jurors,' 0 ' allow a verdict to be returned by eleven jurors if it finds it necessary to excuse a juror after the jury retires, 10 2 or impanel alternate jurors prior to deliberations. 3 Coupled with the pre-instruction of jurors, each mechanism would allow trial courts to nullify the effect of juror misconduct while avoiding the disruption, delay, and expense' 0 4 of disturbing verdicts. 
B. Deterring Misconduct
Juror misconduct might be further discouraged by penalizing juror misbehavior, perhaps by adopting the sanctions levied on third parties for interference with the panel."' 5 Citing individuals for contempt of court, for example, has been advocated in other contexts as a more direct means of deterring misconduct than that available through enforcement of the rules of evidence. 10 6 While use of the contempt power against jurors has been limited, jurors have been punished for misconduct involving obvious falsification of voir dire 1 7 or disobedience of court instructions." 0 8 Enhancing jury preinstruction may ultimately permit use of the contempt power, but the current limitations may reflect the difficulty of adapting contempt to the jury. Contempt is a procedurally cumbersome means of deterring misconduct, since its potential severity may affect juror reporting l 9 and requires pro- [Vol. 98: 187 cedural safeguards which may ultimately increase disclosure. 11 Moreover, the deterrent effect of contempt sanctions relies on the existence of a reasonably coherent, responsive institution like the police or the bar,"' a description at loggerheads with the intended diversity of jury pools. 112 Finally, use of contempt sanctions against jurors may provoke a backlash from citizens frustrated by the burdens of jury duty. 1 3 A more moderate sanction would accommodate the limited responsibilities and rewards entailed by jury duty. While liability may be the beginning of responsibility, or even coextensive with it," 4 subjecting jurors to extreme penalties would exaggerate the potential deterrent and distort the nature of jury service. 115 One possible compromise would permit the judge to withhold payment of juror fees from jurors who have been involved in misconduct."' The preoccupation of jurors with the economic implications of jury duty suggests that they might view such a penalty as a strong incentive to avoid misconduct." 7 C. Reforming Proof Beyond preventing, deterring, and controlling juror misconduct, a more active role for jurors could improve the adjudication of misconduct claims. Informing jurors of the contours of Rule 606(b) should make misconduct reporting more timely, and providing guidance as to the appropriate subjects for reporting should enhance the quality of petitions without swamping the courts. Improved juror education and incentives might also in-crease the credibility of juror testimony, thereby reducing the risk of juror turpitude to the level of conventional witnesses.
More ambitiously, jurors should be relied upon to fulfill the deliberative functions protected by Rule 606(b). Faced with extremely egregious misconduct that cannot be remedied by the evidentiary system,"' 8 it would be appropriate for juries to exploit their power to hang and thereby nullify the proceedings. This proposal is less radical than it may seem. Juries are inevitably presented with what has been termed a "recourse role," consisting of the choice between literal adherence to judicial instructions and doing what they think best. 19 In the context of pre-deliberations juror misconduct, a jury might purposefully deadlock or delay "where a conflict exists within [its] context of evaluation," 12 namely, where it anticipates intolerable damage to the jury system if the misconduct were unconstrained.
By relying on the knowledge and perspective peculiar to jurors, and by choosing the most modest path of juridic defiance, 21 such decisions would avoid the broadest arguments against jury nullification. 22 The dynamic of deliberations suggests that a hung jury will be avoided unless a minority consensus exists for it, 1 2 ' and the occasional cost of hung juries to finality and judicial administration should be tolerated as a consequence of taking the jury-promotion objective of Rule 606(b) L. REV. 1289 L. REV. , 1303 L. REV. (1974 (nullification without instruction fatally inconsistent). For these purposes, the instructions on Rule 606(b) and juror misconduct recommended in Section IV(A) are sufficient.
The Supreme Court's death penalty jurisprudence has identified a discrete problem posed by jury nullification: Where unbridled jury discretion is thought to violate the Eighth Amendment, as in the imposition of capital sentences, statutes liable to jury nullification may be impermissible. Compare Sumner v. Shuman, 107 S. Ct. 2716 Ct. , 2727 Ct. n.13 (1987 (commending bifurcated trials in capital cases for avoiding nullification) and Woodson v. North Carolina, 428 U.S. 280, 302-03 (1976) (plurality opinion of Stewart, Powell, and Stevens, JJ.) (mandatory death sentence statute constitutionally deficient for creating frequent nullification) with id., 428 U.S. at 313 (Rehnquist, J., dissenting) (jury nullification no less constitutional than jury appraisal of mitigating factors). The instant proposal may be distinguished, however, since it does not contemplate or predict nullification of any particular statute and would not reflect the contemporary valuation of any norms underlying statutes. PROBS., Autumn 1980, at 51, 80-82 (jury might regard statute as unconstitutional, define or create crime, or return lesser conviction against evidence). The appeal of the solution proposed here lies in the fact that the jury can simultaneously affect the verdict while signaling that it has not resolved the underlying matter. Nullification by acquittal, on the other hand, could mean that the jury chose not to resolve the matter, could not resolve it, or resolved it negatively. A similar ambiguity attends more conclusive forms of jury nullification in the civil context, although renewal of a civil suit faces frictions of a lesser magnitude than double jeopardy.
122. 
V. CONCLUSION
The jurisprudence of Rule 606(b) has been waging a losing war against juror misconduct, a consequence of inherent and perspectival limitations. While Rule 606(b) seems facially and functionally inapplicable to predeliberations matters and statements, its extension to such testimony reveals foundational, countervailing imperatives of proof and finality. The resultant intractability of juror testimony and neglect of juror contributions delimit the shortcomings of the evidentiary system's dismissive image of the jury.
Juror misconduct presents an ideal opportunity for development of a fuller, more responsible role for jurors. Rather than merely conserving jury deliberations through the exclusion of juror testimony, trial courts should take advantage of the manifest involvement of jurors in policing the jury system. By informing jurors and making them accountable for their conduct, courts may begin the transition to a jury system that is not only tolerable but supportive of the sundry objectives of civil and criminal justice.
U. CHI. L. REv. 710, 719 n.42 (1971) (disruptive effect of hung juries on court system).
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